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Shri Arvind V. Bandiwadekar, learned Advocate for Applicant.

Smt. K.S. Gaikwad, Presenting Officer for Respondents.

Respondent No.2, served but absent.

CORAM : SHRI A.P. KURHEKAR, MEMBER-J

DATE : 11.08.2020.
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JUDGMENT

1. In this second round of litigation in succession the Applicant has

again challenged the transfer order dated 24.12.2019, whereby he was

transferred from the post of Sub Divisional Police Officer, Daund, Pune

(Rural) to Deputy Superintendent of Police, Protection of Civil Rights,

Aurangabad, invoking the jurisdiction of this Tribunal under Section

19 of the Administrative Tribunals Act 1985.

2. In view of the pleadings and submissions advanced at bar

uncontroverted facts which are necessary for the decision of this

Original Application are as follows :-

()

Earlier the Applicant, who was working as Sub Divisional
Police Officer, Daund, Pune (Rural) was transferred by
order dated 14.08.2019 as Deputy Superintendent of
Police, in the office of Director General of Police, State of

Maharashtra.

The Applicant was transferred by order dated 14.08.2019
on the ground of default invoking Section 22(N)(2) of
Maharashtra Police Act.

The Applicant has challenged the transfer order dated
14.08.2019 by filing O.A.No.806/2019, inter alia, on the
ground that alleged default report was not at all referred/
considered by P.E.B. and therefore transfer order dated

14.08.2019 is unsustainable in law.

0.A.No0.806/2019 was contested by the Respondents
contending that the transfer on default report is legal and

valid.
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(e) This Tribunal allowed the O.A.No.806/2019 by judgment
dated 03.10.2019 with findings that alleged default report
was not at all the foundation of the transfer and directions
were given to Respondents to repost the Applicant on the
post of Sub Divisional Police Officer, Daund, within two

weeks from the date of order.

H Respondents did not challenge the judgment in
0.A.N0.806/2019 and by implementing the same reposted
the Applicant as Sub Divisional Police Officer, Daund,
Pune (Rural).

(g) Thereafter, the Applicant is again transferred by order
dated 24.12.2019 and posted as Deputy Superintendent of
Police, Protection of Civil Rights, Aurangabad, which is

under challenge in the present O.A.

3. Thus in earlier round of litigation challenge was to the transfer
order dated 14.08.2019, which was based on default report dated
01.08.2019 submitted by Superintendent of Police, Pune (Rural)
attributing certain misconduct/ negligence in discharging duties as
Police Officer, while investigating Crime No.720/2018 registered for the
offence under Section 302, 201 and 120 (B) of IPC (Default report is at
page 75 of P.B.). Insofar as earlier round of litigation is concerned,
this Tribunal has recorded findings that in terms of minutes of P.E.B,
the Applicant was shown transferred in pursuance of the guidelines
issued by the Election Commission of India which were admittedly not
applicable to the facts and circumstances of the case and there was no
whisper of default report dated 01.08.2019 in the minutes of P.E.B.
However, again file was processed afresh and proposal was moved for
the transfer of the Applicant by rectifying the deficiencies and
illegalities committed in transferring the applicant by order dated
14.08.2019. On this background, the Applicant is again transferred
by impinged order dated 24.12.2019.
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4. In view of the above, it is again necessary to set out certain

admitted facts in respect of the transfer order dated 24.12.2019 under

challenge in present O.A., which are as under :-

(i)

(iii)

The default report dated 01.08.2019 submitted by the
Superintendent of Police, Pune (Rural) alleging certain
gross illegalities and misconduct while carrying
investigation of Crime No.720/2018 for the offence under
Section 302, 201 and 120 (B) of IPC is again used for this
fresh transfer order dated 24.12.2019 (Default report is at
page 75 of P.B. and annexures attached to default report

are at page No.78 to 142 of P.B.).

Shri Kulwantkumar Sarangal, Member Secretary and
Additional Director General of Police (Establishment) in
the office of DGP, Mumbai again initiated the process to
transfer the Applicant by proposal dated 02.11.2019 (page
73 & 74 of P.B.) before PEB 1 and in turn PEB considered
the proposal of transfer of the applicant dated 02.11.2019
in view of default report dated 01.08.2019 and
recommended for the transfer of Applicant at Aurangabad
and requested the Government to invoke clause (a) proviso
of Section 22(N)(1) read with powers under Section

22(N)(2) of Maharashtra Police Act.

Accordingly, Additional Chief Secretary (Home) prepared
the proposal on 29.11.2019 and sent the file to the office
of Hon’ble Chief Minister on 29.11.2019 (proposal is at
letter X’ of P.B.).

The Hon’ble Chief Minister approved the proposal for
transfer of the Applicant to Aurangabad without putting
date below his signature which aspect is significant in the

present matter.
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(v) In view of the approval of Hon’ble Chief Minister impugned

transfer order dated 24.12.2019 was issued.

(vi)  The portfolio of the Home Ministry was with the Hon’ble
Chief Minister from 28.11.2019 to 11.12.2019.

(vii) The portfolio of the Home Ministry was with Shri Eknath
S. Shinde w.e.f. 12.12.2019 (Notification at page 180).

(viii) It is not the stand of the Respondents that the file was
approved by the Hon’ble Chief Minister during his period
of holding the portfolio of Home Ministry as Home

Minister.

S. Before going further it is material to note that when the matter
was heard at the stage of admission learned Advocate for the Applicant
has sought stay to the impugned transfer order on the ground that the
Hon’ble Chief Minister was not a competent authority contending that
the Home portfolio was with the Hon’ble Chief Minister only for the
period from 28.11.2019 (date on which new Government was formed)
till 11.12.2019 and on the date of impugned order Home portfolio was
with Shri Eknath Shinde. In view of above, directions were given to file
affidavit of Additional Chief Secretary to clarify the date of the approval
of the proposal. Shri Sanjay Kumar, then Additional Chief Secretary,
accordingly, filed affidavit stating that the file was sent to the Chief
Minister, Secretariat on 29.11.2019 and received back in Home
Department on 24.12.2019 and on the same date impugned order has
been issued. At the time of hearing original file was produced for
perusal of Tribunal. As such affidavit is conspicuously silent about

the date on which Hon’ble Chief Minister signed the proposal.

6. Shri Arvind V. Bandiwadekar, learned Advocate for the Applicant

in reference to the minutes of P.E.B. and proposal prepared by the
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Additional Chief Secretary for approval of Hon’ble Chief Minister,
vehemently urged that the said authorities have invoked Section
22N(2) of Maharashtra Police Act which, inter alia, empowers
competent authority to effect the mid-term transfer of any Police
Personnel and competent authority was Home Minister for the cadre of
Applicant, but the approval in the present case is not by the Home
Minister Shri Eknath Shinde (Competent Authority within the meaning
of Section 22N(2)), who was admittedly having Home Portfolio w.e.f.
12.12.2019. He therefore, submits that the approval to the impugned
order is not being of competent authority, the transfer order is

unsustainable in law.

7. Whereas learned P.O. submits that in view of findings and
observations made in earlier O.A.No.806/2019, wherein challenge was
to the transfer order dated 14.08.2019, Government had rectified legal
deficiencies and with the approval of Hon’ble Chief Minister transferred
the Applicant by fresh order dated 24.12.2019. She further, pointed
out that the Government had invoked Clause (a) of proviso to Section
22N(1) and last proviso of Section 22N(2) which inter alia empowers
Hon’ble Chief Minister being highest competent authority to transfer
Police Personnel where Disciplinary proceedings are contemplated and
highest competent authority can make such transfer in case of
complaint or serious irregularities even without any recommendation
of PEB. She has further pointed out that in view of default report
dated 01.08.2019 submitted by Superintendent of Police, Pune (Rural)
continuation of the applicant on the post of SDPO Daund was not
desirable. In this behalf she placed reliance on the decision of Hon’ble
Supreme Court in (2004) 3 SCC 245 (Union of India Vs. Janardhan
Debanath). As such there is no contravention of any express
provisions of law nor malice on the part of Government and therefore

challenge to the transfer order is devoid of merits.
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8. At this stage, it would be apposite to reproduce Section 22N of

Maharashtra Police Act for perusal and ready reference, which is as

follows :-

“22N. Normal tenure of Police Personnel, and Competent Authority [(1) Police
Officers in the Police Force shall have a normal tenure as mentioned below,
subject to the promotion or superannuation:-

(@)

(b)
()

(d)

(e)

for Police Personnel of and above the rank of Deputy Superintendent of
Police or Assistant Commissioner of Police a normal tenure shall be of
two years at one place of posting;

for Police Constabulary a normal tenure shall be of five years at one
place of posting;

for Police Officers of the rank of Police Sub-Inspector, Assistant Police
Inspector and Police Inspector a normal tenure shall be of two years at
a Police Station or Branch, four years in a District and eight years in a
Range, however, for the Local Crime Branch and Special Branch in a
District and the Crime Branch and Special Branch in a
Commissionerate, a normal tenure shall be of three years;

for Police Officers of the rank of Police Sub-Inspector, Assistant Police
Inspector and Police Inspector a normal tenure shall be of six years at
Commissionerate other than Mumbai, and eight years at Mumbai
Commissionerate;

for Police Officers of the rank of Police Sub-Inspector, Assistant Police
Inspector and Police Inspector in Specialized Agencies a normal tenure
shall be of three years.]

The Competent Authority for the general transfer shall be as follows, namely:-

(@)

(b)

()

Police Personnel Competent Authority

Officers of the Indian Police .... Chief Minister
Service.

Maharashtra Police Service
Officers of and above the rank
of Deputy Superintendent of

Police. .... ~Home Minister
Officers up to Police .... (a) Police Establishment Board
Inspector No.2.
(b) Police Establishment
Board at Range Level
(c) Police Establishment
Board at Commissionerate
Level.
[(d) Police Establishment
Board at District Level
(e) Police Establishment
Board at the Level of
Specialized Agency]:

Provided that, the State Government may transfer any Police Personnel

prior to the completion of his normal tenure, if,-
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(a) disciplinary proceedings are instituted or contemplated
against the Police Personnel; or
(b) the Police Personnel is convicted by a court of law; or
(c) there are allegations of corruption against the Police Personnel;
or
(d) the Police Personnel is otherwise incapacitated from discharging
his responsibility; or
(e) the Police Personnel is guilty of dereliction of duty.

(2) In addition to the grounds mentioned in sub-section (1), in exceptional

cases, in public interest and on account of administrative exigencies, the
Competent Authority shall make mid-term transfer of any Police Personnel of
the Police Force :

[* * *]
[Explanation.- For the purposes of this sub-section, the expression “Competent
Authority” shall mean :-

Police Personnel Competent Authority
(@) Officers of the Indian Police ....  Chief Minister;
Service.
(b) Maharashtra Police Service

Officers of and above the rank
of Deputy Superintendent of
Police .... ~Home Minister;

(c) Police Personnel up to the
rank of Police Inspector for
transfer out of the respective
Range or Commissionerate or

Specialized Agency .... Police Establishment Board
No.2;

(d) Police Personnel up to the rank .... Police Establishment Boards
of Police Inspector for transfer at the Level of Range,
within the respective Range, Commissionerate or
Commissionerate or Specialized Specialized Agency, as the
Agency case may be;

(e) Police Personnel up to the rank .... Police Establishment Board
of Police Inspector for transfer at District Level.

within the District.

Provided that, in case of any serious complaint, irregularity, law
and order problem the highest Competent Authority can make the
transfer of any Police Personnel without any recommendation of the
concerned Police Establishment Board.]”

(underline supplied)

9. Reverting to the facts of the case now let us see the contents of
the proposal placed before P.E.B. as well as contents of the minutes of
P.E.B. which are at page 73 & 71 respectively. Significantly, no date of
the meeting of P.E.B. is mentioned in the minutes of P.E.B. nor the

Members of P.E.B. put date below their signature which has given
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scope to the Applicant to contend that the minutes were prepared later
on. Indeed it is not only expected but obligatory on the part of the
concerned official to mention the date on which the meeting of P.E.B.
was convened and the date on which the proposal has been approved
by the Members of P.E.B. Tribunal hope that the concerned official
should take note of it and minutes of PEB are prepared meticulously
by mentioning date of meeting and Members should also put date

below their signature so that process is fair and transparent.

10. Reverting to the proposal moved by Member Secretary, P.E.B.
dated 02.11.2019, paragraph No.4 of the proposal is material which is

as follows :-

“@R G DCAUAD, AT ALA UictA 3U 3teftaie sh.ardt g wriRA 3ted, diet BrRiwsa =ist
Beten JiRTaSuRI HIRRN dEcia e e Trfra wasurht feswha dwet wrataa
HIRTIA 3Tetett AT 3N AT Tebl UM AetA HAGRAAADIE Uh anl ddetae Rpftdi
forent il 31 3RacTE, el got aEtn Seardiet 3u sl dct sfEmR! ARSI Agar
BHRIBR UEE el undersirability and unsuitability 3ase 2, E[Iﬁé T UH B
HAYd Tec BRG] SUARIAHAD U0 A qAd Steliga M YLIABRIGE IJNA =il
Sufgsoie del sifteeR, Sts 3u femn = ueER BRI a0t Ao FUR AR, S AR T&et
FEREE, UictA stafeat, 989 Feliet et A (9) A W s Al FASt (31) M HetaA A
(R) AN RINFIAR R WRE@SA A TRIARNS ARN 36 RHRA 3@, FUE Weltd TRATA
FiSch HHDB 9 A TS AR AT U@ 3 AR feutht @ Aada Azua AREd TNellA 3RRAYET
FS5 %.9 AF21 3did 3B.

11. Likewise the conclusion of P.E.B. drawn in its meeting needs to

be reproduced which is as under :-

“OR. @B DA IR FHS5T5 6.9 3 TEHFE Jcltct TAD! epsiyd et 318,
(31) A& Alga At ARt feuht Aeliet aR e 02 Ae TS DEIUAT! TR 34
3ieflets st IRt Afenfases star A sfewl BEiRA 3Ed, N BHh it deie IR TWda
et 3teftetes, got anferor Al 3R WelA 3tefietes aotian WetA itest-Aewga weRntHeE dtwelt
HHA el A Tl 3u 3iefzes, sht art Ateh vifdr Fasual IR e gt vauas=
T 3R, FUEA (e A0 A BB, WA AGRIAED, A, HIA A@NHGHA AGRIE, ADRL
Jan (fora a afue), s, 9j0R #elat s ¢ AR Trtha TasurEd i diwel IS woaia
gl RO 3N 3R, A HABREE, dictA stafea1, 9989 Feliet datd A (9) A Wd
Feflet Fellsl (@) A AR HBA AR HIAYD qGelt BV SElgaAr= 3 WA TR
TLBIEGA AL 3B

@) EIAT e Alda A AR urtt welic uik el 3 A e DeAUAD
QA 3u 3tftiges, sft ARt aisht agdien ot dde dat gd, dd B Al HJN deast
Febcitd Tt A AFRAD, ABRIE, A, HTE Afe e AFRIE, ALK At (Rd @ sfi), Frwa,
9%6R Fefiet fom 90 sicola =i gia o afties Aqaae vh auieRal RM| Huaid et
@i 90/90/209% st el 3B, @S el BRIGR URER JFS SATRACS! A A A
3 @SS e Uwhadd @R A Dot Uf. R (31) 3ufd = ulk. A Heten WeltA 3u teftaw
St IR AR ThERd aduE B FARREE WetA teferEa, 9989 Aele wdad 1A (R) Ah



10 0.A.98/2020

RIGFAR, SUEARIED TR, Salga M0 YIHD 168 A Uepona 3Megs Ad 3G, FIYA
it FIAYG Teeh TR AL UGES A UetaR PCR Aurangabad &R0t 3@ 313,
UHERNd, a3 IS Delell RGRIAM 3 AT Ssen Fe Ataa Atz feuiaeie aegs

TR SERER et 3u Hefteied sf TRt iR FHeayd d@echt @ien suaE ueasa PCR
Aurangabad = ueER FERTE Weit tfefera, 9%89 Refle Herat A (9) oA R AL

FESt (@) 3T Heres R () AENA ARGSGAR THRUARA WEHRA STRATA FHS oAb 9 3 ThAAG
AGR A1 WiEres1-Ai=t AGR & RBRA HAd 3.”

12. At this juncture, it would be apposite to see the contents of
proposal prepared by Additional Chief Secretary and approved by the
Hon’ble Chief Minister. The relevant portion of the proposal (marked X
of P.B.) is as follows :-

‘IR e TG 3 AEd Ssciel A Afga A fewdt At aegg
RGRAAR NEARER, FAFRIE, Wit A 9989 Al dad R & (9) A Wews! ALdiA
TS (a) 3 BEHA R A () ANA RGSTAR UICHA 3R FsS 6.9 Atett oft. A
TREY, TettA 34 3teflzics Al APR gk T2, ARIEE A dgeilel UeRRAUET BIOAT! RIBRA
Bl 3E. ARG, UICHRA SRR FHS5 6.9 Ad RIBRA M AN AT AR HRUAA
A 3B.

. BRI, WettA A, 989 2 HaH R (A )(9) N RILFAR et A 3teftares /
Qe 34 3GFd M AetiA 3u 3telieted /| ABRD UlehA YT UeTaiet ettt SiEpl-Ata
Ul UG AGAERA UeEaell Qe ad Paal 33, Hetd R & (R) B RGAGAR Falgard a
TLIAB BRURAD AGHERY ug@elt got gloengdt aeet wRod JHfEGR A3 Uitdesl-2A
3. IS el Al 1A, HRAT NeltA Adciet NeltA 3T 31el2ied @ et Ad GAR
JeH UEBR adta, Aded UG Al AZEN 3 AH TEER da3d Jdiea A aiERt

3nga.

R, AfE TR FiEn GSE Rl FIARN T VAR FAZRAES At
HRATAARA {£.90.90.209% A=A R 3 aiities A=A Teb AWebIA AXO Bl 13181t
0 3 3R, AR, 31 BIPAR o Afeniases sl Depelt watad woena
e g, ot Aa aRt Alen ufasmwita At sftmRe 3t ufdsmer, g opesfior
HRABR TETR HRRA a0 A SRR Y, At AZAYd SEeht HRUTEEA et SR

FSeh 8.9 Alell [IBRA Baotl 3ME. AcRE RIBRA A Addzad Al AR B Ad 318”7

13. The entire thrust of submission made by learned Advocate for
the Applicant is that it is not the contention of the Respondent No.1
that Hon’ble Chief Minister approved the proposal during his tenure
holding Home Port folio (period from 28.11.2019 to 11.12.2019) and
therefore approval of transfer given in capacity of Hon’ble Chief

Minister (after 12.12.2019) is illegal.

14. As stated above, there is no denying that Home port folio was
with Hon’ble Chief Minister from 28.11.2019 to 11.12.2019 and since
12.12.2019 the Home Port folio was with Shri Eknath S. Shinde. Had
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it been the stand of the Respondent No.1 the approval to the transfer
order by Hon’ble Chief Minister was given during the period of holding
Home port folio then perhaps the ground of challenge to the impugned
transfer order from the side of applicant would have been very limited.
In that event the matter would have fall within the ambit of Section
22(N)(2) of Maharashtra Police Act as Home Minister is empowered to
make mid-term transfer in Public Interest and on account of
administrative exigencies, but now in view of specific stand taken by
Respondent No.1 it had given some scope to the applicant to challenge
the transfer order. Be that as it may, now, legality of transfer order
needs to be examined on the basis of averments / pleadings made in
reply, and contemporary record and powers available to the Hon’ble

Chief Minister in law.

15. Material to note that PEB seems to have recommended to invoke
Section 22(N)(2) of Maharashtra Police Act. In addition to it, it also
recommended to invoke Clause (a) of proviso of Section 22(N)(1) which
interalia empowers the State Government to transfer any Police
Personnel prior to the completion of his normal tenure if disciplinary
proceedings are instituted or contemplated against such Police
Personnel. In this behalf perusal of minutes of PEB as well as
proposal (marked X as P.B.) makes it quite clear that during
preliminary enquiry conducted by Superintendent of Police, Pune
(Rural) certain gross illegalities are attributed to the Applicant while
carrying investigation in Crime No.720/2018 for the offence under
Section 302, 201 and 120(B) of IPC and D.E. was contemplated. There
is also specific reference in the proposal that earlier while the
applicant was working at Jalna, D.E. for misconduct the punishment
of withholding one increment was imposed. It is on this background,
PEB formed that the continuation of the applicant on such Executive
post of SDPO is undesirable and therefore recommended for his

transfer.
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16. I find no substance in the submission advanced by the learned
Advocate for the Applicant that Clause (a) of proviso of Section 22(N)(1)
which inter alia empowers State Government for mid-term transfer
where Departmental proceedings are instituted or contemplated is not
attracted in the present situation. True, till date no charge-sheet is
issued against the Applicant as fairly conceded by learned P.O.
However, nonetheless there is no denying that D.E. was contemplated
against the Applicant for illegalities in carrying investigation of Crime
No.720/2018. The authority empowered for such transfer is State
Government, as per Clause (a) of proviso of Section 22(N)(1) of
Maharashtra Police Act, whereas as per Section 2, Clause 14(B) the
word “State Government” means Government of Maharashtra. As
such the Hon’ble Chief Minister being highest competent authority of
the Government can very well exercise powers available to him in
proviso (a) of Section 22(N)(1) of Maharashtra Police Act. Only because
till date no charge-sheet is issued as mentioned in PEB minutes that
itself does not invalidate the transfer order in view of the decision of
Hon’ble Supreme Court in Janardhan Debanath’s case (cited

supray).

17. It would be useful to refer paragraph No.14 of the judgment in
Janardhan Debanath’s case, which is as follows :-

“14. The allegations made against the respondents are of
serious nature, and the conduct attributed is -certainly,
unbecoming. Whether there was any mis-behaviour is a question
which can be gone into in a departmental proceeding. For the
purposes of effecting a transfer, the question of holding an enquiry
to find out whether there was mis-behaviour or conduct
unbecoming of an employee is unnecessary and what is needed is
the prima facie satisfaction of the authority concerned on the
contemporary reports about the occurrence for the respondents, of
holding an elaborate enquiry is to be insisted upon the very
purpose of transferring an employee in public interest of
exigencies of administarion to enforce decorum and ensure
probity would get frustrated. The question whether respondents
could be transferred to a different division is a matter for the
employer to consider depending upon the administrative
necessities and the extent of solution for the problems faced by
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the administration. It is not for this Court to direct any way or the
other. The judgment of High Court is clearly indefensible and is
set aside. The writ petitions filed before the High Court deserve to
be dismissed which we direct.”

18. Indeed this aspect of transfer on the ground of default report is
already considered by this Tribunal in earlier round of litigation i.e.
0.A.N0.806/2019. The legal defect in earlier transfer order was
absence of reference of default report in PEB minutes and on that
ground earlier transfer order was quashed. Now, the said legal
deficiency has been rectified and after considering default report PEB
again recommended for the transfer of the Applicant. As held by
Hon’ble Supreme Court whether there was any such mis-behaviour /
mis-conduct can be gone into any Departmental proceedings and for
the purpose of effecting transfer the question of holding elaborate
enquiry is not required. What is required is, prima facie, satisfaction
of the authority concerned which is obvious in the present matter.
Needless to mention whether the Applicant could be transferred to
different division on the background of certain mis-conduct is matter
which does not squarely falls within judicial domain and it is for the
administration to see the desirability of the employee for continuation

on particularly post.

19. Furthermore, in view of last proviso of Section 22(N)(2) of
Maharashtra Police Act highest competent authority i.e. Hon’ble Chief
Minister can make mid-term transfer of any Police Personnel in case of
serious compliant, illegalities, law and order problem, even without
any recommendation of the concerned PEB. The powers contemplated
under this proviso available with the Hon’ble Chief Minister is not
circumscribed by any other provision of Maharashtra Police Act. So
far as facts of present case are concerned certain gross mis-conduct
has been attributed to the Applicant while functioning as SDPO,

Daund, and such illegalities on the part of applicant certainly qualify
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for exercise of last proviso of Section 22(N)(2) of Maharashtra Police

Act.

20. True, as emphasized by learned Advocate for the Applicant there
is no reference of invoking the said proviso either in minutes of PEB or
in transfer proposal moved by Additional Chief Secretary. True,
normally, the legalities of the impugned order have to be tested on the
basis of contains in transfer order or contemporary record of transfer
and it cannot be supplemented by any other ground of factual aspect.
However, in so far as legal aspects are concerned, it cannot be
disputed that Hon’ble Chief Minister can make mid-term transfer
without any recommendation of concerned PEB as expressly
mentioned in last proviso of Section 22(N)(2) of Maharashtra Police Act.
As such this is the case where power to transfer without
recommendation of concerned PEB exists in law and therefore mere
omission of the said proviso in proposal of transfer or in minutes of
PEB will not have effect of invalidating the transfer order, where such
power exists with the highest competent authority in law. In this
behalf, learned P.O. rightly referred to the issue laid down by the
Hon’ble Supreme Court in Union of India Versus Tulshiram Patel
AIR 1985 SC 1416 wherein it has been held that even mention of
wrong proviso or omission to mention proviso which contains source of
power will not have effect of invalidating an order where such source of
power exists in law. It was the matter pertaining to Article 311 (2) of
the Constitution of India and in fact situation Hon’ble Supreme Court
held that non mentioning of relevant clause of second proviso to Article
311 (2) of the Constitution of India is not fatal and order must be said
as having been made applying relevant clause of Article 311 (2) of the

Constitution of India.

21. Needless to mention that order of transfer is the administrative
order and it is incident of service. Therefore, transfer order should not

be interfered with, except where malafides on the part of authorities is
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proved or the transfer is in breach of express provisions of law. In this
behalf, reference can be made to the decision of Hon’ble Bombay High
Court of V.B. Gadekar, Deputy Engineer Vs MHADA : 2007 (6) BOM
CR 579, wherein it has been held as follows :-

“Ordinarily, orders of transfer are made in the exercise of
administrative authority to meet the exigencies of service and in
public interest. How the Administration has to run its affairs is
not a matter which squarely falls in the judicial domain. Unless
the orders of transfer were in conflict with Rules and were made
for ulterior motives or in patent arbitrary exercise of powers, the
Court would decline to interfere in such matter. The transfer could
be due to exigencies of service or due to administrative reasons.
The Petitioners in the present case have failed to demonstrate as
to how the order of transfer has been passed for collateral
purposes or is a patent arbitrary exercise of power.”

22. Now turning to the facts of the present case, the record clearly
spells that the Government invoked Clause (a) of proviso of Section
22(N)(1) of Maharashtra Police Act and in addition to it last proviso of
Section 22(N)(2) also empowers the Hon’ble Chief Minister to make
mid-term transfer in case of serious complaint, irregularities etc.
Suffice to say there is no breach of any express provisions of law

neither any malafides can be attributed to the Government.

23. Shri Arvind V. Bandiwadekar, learned Advocate for the Applicant
tried to make much capital of the absence of one of the Member of PEB
in meeting. True, perusal of minutes of PEB (page 72 of P.B.) reveals
that Shri P.B. Singh, Director General, Anti Corruption Bureau who
was Hon’ble Member of PEB was not present in the meeting. However,
this aspect has now become insignificant in view of aforesaid
discussion, wherein I have come to the conclusion that the impugned
transfer has been issued by invoking Clause (a) of proviso of Section
22(N)(1) read with last proviso of Section 22(N)(2) of Maharashtra
Police Act. Apart, absence of one Member of the Committee which was
consisting of five Members is not fatal, where remaining four Members

have unanimously recommended for the transfer of the Applicant.
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Suffice to say the submission advanced by learned Advocate on this

score holds no water.

24. Similarly, submission advanced by learned Advocate that in
absence of recommendation of PEB at District Level as contemplated
in Section 22(J)(2) or under Section 22(J)(4) the impugned transfer
order is unsustainable in law is also devoid of any merit. In present
case, Applicant was transferred by the Government invoking Clause (a)
of proviso of Section 22(N)(1) read with last proviso of Section 22(N)(2)
of Maharashtra Police Act and therefore question of recommendation
by District PEB at District Level or at the level of specialist agency does
not survive. Indeed Section 22(J)(2) and 22(J)(4) as referred by learned
Advocate for the Applicant pertains to the transfer of Police Personnel
to the rank of Police Inspector only and not applicable to the applicant

being in the rank of Sub Divisional Police Officer.

25. The totality of the aforesaid discussion leads me to conclude that
the impugned transfer order does not suffer from any illegality and
needs no interference by this Tribunal. Original Application, therefore,

deserves to be dismissed.

26. Original Application is dismissed with no order as to costs.

Sd/-

(A.P. KURHEKAR)
MEMBER-J
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